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RECOVMENDED ORDER

A final hearing was conducted in this case on Novenber

2004, in Tall ahassee, Florida, before Florence Snyder

Admi ni strative Law Judge of the Division of Admnistrative

Heari ngs.
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STATEMENT OF THE | SSUES

Whet her M ke Futch, d/b/a Futch Construction Conpany,

(Respondent) viol ated Sections 440.10 and 440. 38, Florida

Servi ces
Conpensati on

18,

an



Statutes, and if so, what penalty should be inposed. References
to sections are to the Florida Statutes (2004).

PRELI M NARY STATEMENT

By Stop Work Order and Penalty Assessnent dated May 12,
2004 (Stop Work Order), Petitioner, the Departnent of Financi al
Services, Division of Wrkers’ Conpensation (Petitioner),
al l eged that Respondent failed to secure workers' conpensation
coverage for its workers.

An Anmended Order of Penalty Assessnent dated May 25, 2004
(Amended Order), which calculated a penalty assessnent as
provided by |aw, was thereafter issued.

Respondent tinely requested a formal hearing to contest the
penal ty.

The identity of the witnesses and exhibits and attendant
rulings are set forth in the one-volune transcript of the
hearing filed with the D vision of Adm nistrative Hearings
(DOAH) on Decenber 20, 2004.

The parties requested and were given an extension of tine
to file their proposed recomended orders. The parties’
Proposed Recommended Orders were filed January 25, 2005, and
have been dul y-consi dered.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for

enforcing provisions of Florida |aw, specifically Chapter 440,



Florida Statutes, which requires that enployers secure workers
conpensati on coverage for their enployees.

2. At all tinmes material to this case, Respondent was
engaged in the construction business within the neani ng of
Chapter 440, Florida Statutes. |Its individual principal, Mke
Futch (M. Futch), was responsible for the day-to-day operations
of the business.

3. At all tinmes material to this case, Respondent is an
enpl oyer wthin the neani ng of Section 440.02(16)(a), Florida
St at ut es.

4. At all tinmes material to this case, Respondent was
legally obligated to provide workers' conpensation insurance in
accordance wth the provisions of Chapter 440, Florida Statutes,
for all persons enployed by Respondent to provide construction
services within Florida. Chapter 440 requires that the prem um
rates for such coverage be set pursuant to Florida | aw

5. It is undisputed that Respondent had not furnished the
requi red coverage, and that there was no valid exenption from
this requirenent.

6. Accordingly, on May 12, 2004, the Stop Wrk O der was
properly entered.

7. Thereafter, Petitioner reviewed Respondent's payrol
records, which reveal ed that Respondent enpl oyed individuals

whose identities are not in dispute, under circunstances which



obl i ged Respondent to provide workers' conpensati on coverage for
their benefit.

8. Based upon Respondent’s payroll records, Petitioner
correctly calculated the penalty anmount inposed by | aw under al
the circunstances of the case, and issued the Arended O der
i mposi ng a penalty assessnent in the anount of $198, 311. 82.

9. Respondent did not persuasively dispute the factual or
| egal nmerits of Petitioner's case. Rather, Respondent suggested
that this forumhas sone type of general equity powers to |essen
the penalty on the grounds that Respondent nade a good faith
effort to provide coverage for its workers.

10. The record does denonstrate that M. Futch in good
faith engaged a Ceorgia insurance agent and instructed himto
obtai n workers' conpensati on coverage whi ch woul d satisfy the
requi rements of Florida |law with respect to Respondent’'s Florida
operations. The Ceorgia agent's failure to obtain coverage that
satisfies Florida' s requirenents is a regrettable circunstance,
but it raises no issue over which this forum has authority.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter.
88 120.569, and 120.57(1), Fla. Stat.

12. Petitioner has the burden of proving by a

preponderance of the evidence that Respondent has viol ated the



workers’ conpensation law, and that the penalty assessnents are

correct under the |law. See Departnent of Labor and Enpl oynent

Security, Division of Wirkers’ Conpensation v. Genesis Pl unbing,

Inc., DOAH Case No. 00-3749 (Rec. Order, paragraph 32) (Final

Order May 24, 2001); Departnent of Labor and Enpl oynent

Security, Division of Wirkers’ Conpensation v. Eastern Personnel

Servs., Inc., DOAH Case No. 99-2048 (Rec. Order, paragraph 24)

(Final Order, Novenmber 30, 1999), appeal disni ssed, Case

No. 1D99-4839 (Fla. 1st DCA 2000).
13. Section 440.10(1)(a), Florida Statutes, provides in
rel evant part:
(1)(a) Every enployer comng within the
provi sions of this chapter shall be |iable
for, and shall secure, the paynent to his or
her enployees . . . of the conpensation
payabl e under ss. 440.13, 440.15, and
440.16. Any contractor or subcontractor who
engages in any public or private
construction in the state shall secure and
mai ntai n conpensation for his or her
enpl oyees under this chapter as provided in
s. 440. 38.
14. Pursuant to Sections 440.10 and 440. 38, Florida
St at ut es, Respondent was obliged to secure the paynent of
wor kers' conpensation for the benefit of its enpl oyees and
failed to do so.
15. Petitioner has fulfilled its burden of proof.

Respondent's good-faith, but m staken trust in and reliance upon

his out-of-state insurance agent, is not a | egal defense, and



cannot be considered in mtigation of the penalty to be
assessed.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is hereby RECOVWENDED t hat the Departnent of
Fi nanci al Services, Division of Wrrkers’ Conpensation, enter a
final order that affirns the Amended Order in the anmount of
$198, 311. 82.

DONE AND ENTERED this 28th day of January, 2005, in

Tal | ahassee, Leon County, Flori da.

FLORENCE SNYDER RI VAS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 28th day of January, 2005.

COPI ES FURNI SHED,

Joe Thonpson, Esquire
Departnent of Financial Services
200 East Gaines Street
Tal | ahassee, Florida 32399-4229



Patrick C. Cork, Esquire
Cork & Cork

700 North Patterson Street
Val dosta, Georgia 31601

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counsel
Departnment of Fi nancial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



